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BeforeSTEELE, Chief JusticeBERGER andJACOBS, Justices.
ORDER
This 28" day of August 2009, upon consideration of thefbri# the parties
and the record in this case, it appears to thetGloat:
1. Trisha and Robert Lamourine appeal from a SupeCiourt judgment
denying their motion for pre-judgment interest aeducing their attorneys’ fees
award in connection with their revocation of therghase of a defective

automobile. The Lamourines entered into a setthdmath the dealer and the



manufacturer of their car. The settlement involgadrendering the defective car
in exchange for the return of the purchase pricty the Lamourines reserving the
right to seek an award of pre-judgment interest atibrneys’ fees. The
Lamourines claim that the Superior Court erred emying pre-judgment interest
from the date of sale rather than from the datectivewas returned to the dealer.
We find that the settlement agreement to be thé&aking source of law, and that
because the defendants paid settlement moniesstbamourines in accordance
with the settlement agreement, the Superior Caurectly concluded that no pre-
judgment interest accrued. Because the Lamouraisiney’s efforts to obtain
pre-judgment interest resulted in no recovery figr dlients, the Superior Court
properly reduced the Lamourines’ request for atigsh fees. Accordingly we
affirm.

2. On September 27, 2003, the Lamourines purchas@@4 Mazda RX8
(the “car”) for $39,349 from Hertrich Family of Aarnmobile Dealerships, Inc.
(“Hertrich”) in Dover, Delaware. Hertrich, a Delave corporation, is an
authorized dealer of Mazda Motor of America, Irfdddzda”). The Lamourines
paid $1,000 down, and financed the balance of tirehase price through WFS
Financial—a six year loan at 7.9% with monthly pays of $672.71.

3. On May 22, 2004, the Lamourines took the car tatiitdr, because the

“check engine” light was on. At that time the bad 25,260 miles on its odometer



and the Lamourines reported that the car would Kbwnd “hesitate.” The
Lamourines brought the car in to Hertrich for seevifive times—for repairs
involving a total “downtime” of 38 days—during tHest year they owned it.
None of the repairs solved the problem.

4. In February 2005, the Lamourines informed Hertticht they intended
to revoke their purchase of the car. They reqdesiher a replacement
automobile or their money back. Hertrich promisledt a Mazda representative
would come to inspect the car, but no one ever didh August 5, 2005, the
Lamourines sent a demand letter to Hertrich and ddazreiterating their
revocation of the sale of the car under both thefddm Commercial Code
(“UCC”)* and the Delaware “Lemon Law.” Receiving no response from either
Mazda or Hertrich, the Lamourines filed a Super@uvurt complaint alleging
breaches of the Lemon Law and express and impledanties under the UCTC;

violations of the Magnuson Moss Warranty Aatonsumer fraud;and deceptive

! SeeB Del. C.§ 2-608 (“Revocation of Acceptance in Whole or artP.
% Seeb Del. C.§ 5003 (“Remedies upon Failure to Repair”).

3 See6 Del. C. §§ 2-313 (Express warranties); 2-314 (Implied waty of merchantability); 2-
315 (Implied warranty of fitness for a particulampose).

%15 USC § 230%t. seq.

®> 6 Del. C.§ 2511et. seq.



trade practice8. The Lamourines sought the return of the purclpaise, plus pre-
judgment interest and attorneys’ fees.

5. After an arbitration hearing on January 4, 2006 adntrator awarded
the Lamourines $59,776.87, consisting of the pwgehaice (plus incidental costs,
such as taxes, title fees, financing fees andeastesn the car loan), pre-judgment
interest and substantial attorneys’ fees. Theraisfiets objected to the arbitrator’s
award of pre-judgment interest and attorneys’ faad,demanded a trideé novo

6. Before the Superior Court the parties stipulatathoe facts—the repair
history of the car, the Lamourines’ purchase pramed their out-of-pocket
expenses, and an allowance for use to the defendd@he Lamourines then moved
for summary judgment on their claim of entitlemémtpre-judgment interest and
attorneys’ fees. On August 28, 2006, the SupeZiourt concluded that the pre-
judgment interest and attorneys’ fees issues weteipe for judgment without a
prior determination of the defendants’ underlyiiadpility.”

7. On October 18, 2006, the defendants made a setitewiter for
$38,254.12j.e., full repayment of the purchase price—includingess title fees,
financing costs and interest payments—Iless a useaice. On November 15,

2006, the Lamourines accepted the settlement offén. the settlement, the

® 6 Del. C.§ 2531et. seq.

" See Lamourine v. Mazda and Hertrich Family AutoreobiealershipsC.A. 05C-08-236 (Del.
Super. Aug. 28, 2006) (“Ripeness Order”).



Lamourines executed a general release of all tl@ims against the defendants.
The defendants did not admit any wrongdoing orilitgh and the settlement
agreement specifically provided that the Lamourioesld prosecute their claim
for pre-judgment interest and attorneys’ fees. [@atember 7, the Lamourines
returned the car to Hertrich and received thettesaent payment that same day.

8. On May 29, 2007, the Superior Court denied the Laimes’ motion
for pre-judgment interest. On December 29, 200@, ¢ourt issued an order
partially granting the Lamourines’ motion for atteys’ fees. Although the
Lamourines originally sought $26,642.70 in attosiefees, they reduced their
request to $19,911 after the Superior Court ordetanhtiffs’ counsel to exclude
the time expended on the motion for pre-judgmetdrest. The Superior Court
ultimately awarded the Lamourines attorneys’ feds $10,265.50. The
Lamourines appeal from those Superior Court orders.

9. The Superior Court made two legal rulings. Fitisg court denied the
Lamourines’ motion for pre-judgment interest. Setothe court substantially
reduced the Lamourines’ request for attorneys’.fédse court found that although
the Lamourines were entitled to pre-judgment irggréhat interest accrued only
from the date the Lamourines effectively revokeglrthcceptance of the sale-e-,
the date they returned the car to Hertrich. Beedi® Lamourines received

payment on the same date they returned the camenpidgment interest accrued.



10. Regarding attorneys’ fees, before granting the Laimes’ motion, the
Superior Court ordered counsel to reduce the amofuiie fee request, to exclude
time spent working on the pre-judgment interestiomtbecause that effort did not
result in any recovery. The Superior Court therher reduced the Lamourines’
ultimate fee award by excluding some of the timensel spent on clerical matters,
and by adjusting the fee award downward becaustherudge’s view, counsel
could have handled the case more efficiently.

11. On appeal, the Lamourines advance three reasonsthehysuperior
Court erred in determining that pre-judgment irgereuns from the date of
effective revocation of the sales contract, rathan from the date of sale. First,
the Lamourines contend that pre-judgment interssa imatter of right under
Delaware law, and that right accrues from the gatgmentbecomes due to the
plaintiff, which is the date that the underlyingusa of action accrues; and that a
cause of action for breach of warranty under thed® Law and the UCC accrues
on the date of sale. Second, the Lamourines atigaieeven if pre-judgment
interest runs from the date of revocation, the 8ap&ourt erred in determining
that revocation occurred at the time they retutthedcar to Hertrich rather than the
date that they notified Hertrich of their intent ievoke. Third, they claim that

because they were found to be entitled to pre-judgrmterest, the court erred by



excluding from the fee award the time spent liilggitthe pre-judgment interest
issue.

12. In response, Mazda and Hertrich argue that the ré&upg@ourt correctly
determined that pre-judgment interest accrues fitoendate that payment to the
plaintiffs should have been made. Specificallg defendants contend that: (i) the
settlement agreement governs when payment shouludoke, and that because
payment was made in accordance with the settleagm@ement, the Lamourines
were not entitled to pre-judgment interest; angif{ithe Lamourines were entitled
to pre-judgment interest, that interest did notibeg run until the Lamourines
effectively revokedi(e., returned the car). In addition, the defendangsie that
because the defendants were not entitled to re@wepre-judgment interest, the
Superior Court properly eliminated from the awaf@tborneys’ fees any credit for
lawyer time spent on the pre-judgment interest tjoes

13. These contentions raise four issues. First, werd.amourines entitled
to pre-judgment interest where there was no juda@ermination of breach and
no admission of liability in the settlement agreetf?e Second, did pre-judgment
interest begin to run from the date of sale or ftbmdate of revocation? Third, if

pre-judgment interest runs from the date of revooatwhen did revocation



occur—when the Lamourines gave notice or when they dgtoalurned the car?
Fourth, are the Lamourines entitled to an awaradafitional attorneys’ fee$?

14. Because the first issue—whether the settlementeawgst is the source
of the defendants’ legal obligation to pay—is omeodeterminative, we address
only that issue and the Lamourines request fortmaadil attorneys’ fees. Although
neither the UCC nor the Lemon Law addresses thdahudy of pre-judgment
interest, under Delaware case law, pre-judgmestast is a matter of right.The
determination of when pre-judgment interest beg¢maccrue presents a question
of law that we reviewde novo'°

15. The Superior Court determined that: (a) neitherdk€ nor the Lemon
Law expressly provides for pre-judgment interest) the Lamourines had a
qgualified right to pre-judgment interest; (c) puslgment interest began to run
from the date the car was returned to Hertrich; @)decause the defendants paid

the settlement monies to the Lamourines on the sktgethe car was returned, no

® The Lamourines do not argue that the Superior Cemed in reducing the fee request to: (i)
exclude time spent on administrative matters, @hadjust for the fact that counsel could have
handled the case more efficiently.

® Moskowitz v. Mayor and Council of Wilmingt891 A.2d 209, 210 (Del. 1978) (“Interest is
awarded in Delaware as a matter of right ... thenpifdiis entitled to recover interest ... for a
period preceding the entry of judgment.”)

19 Citadel Holding Corp. v. Rove603 A.2d 818, 826 (Del. 1992) (“Although the kaurt has
some discretion in fixing the amount of interestenenthere has been inordinate delay caused by
one of the parties, the determination of the datermwpayment was due is ordinarily a question
of law subject to plenary review in this Court.itérnal citation omitted).



pre-judgment interest accrued. Although the Swpe@ourt did not explicitly
address whethesettling plaintiffsmay recover pre-judgment interest, the court
implicitly determined that pre-judgment interestsvavailable to settling plaintiffs.

16. The defendants contend that under the settlemepelgnt, they are
not liable for any pre-judgment interest. Pre-jonggt interest accrues from the
time the obligation to pay aris&sand because the defendants paid the Lamourines
on the same date the car was returned (in accozdanth the settlement
agreement), no pre-judgment interest could haveuadc

17. More specifically, the defendants’ argument rundadlews: if interest
accrues only where there is an “obligation to paydif the settlement agreement
superseded the parties’ rights and duties undeJt€ and the Lemon Law (by
substituting therefore the parties’ rights and elitiunder the settlement
agreement), then the source of the defendantsjatidn to pay is the settlement
agreement® On that basis, the defendants would not be lidbteany pre-
judgment interest, because they paid in accordartbethe settlement agreement.

18. The settlement agreement reserved the Lamouriigdg’ to pursue pre-
judgment interest and the defendants have not-aqgssaled the Superior Court’s

ruling that the Lamourines were entitled to pregomnt interest following

11d. (“[Pre-judgment] interest is to be computed frora thate payment is due.”)

12|d. (“Where, as here, the underlying obligation to malyment arisesx contractuwe look
to the contract itself to determine when interésiudd begin to accrue.”)



effective revocation under the UCC. Those factsakpy however, preclude a legal
determination that the settlement agreement wasstlwece of the defendants’

obligation to pay. All that the Lamourines reseioa of their right to prosecute

claims for pre-judgment interest and attorneyssfpeeserved was their ability to
seek a Superior Court adjudication of those claiifise defendants never admitted
that the Lamourines were entitled to an award efjpdgment interest. Because
the settlement agreement was the source of thedkrf¢s’ obligation to pay, and

the defendants paid the settlement monies to timol&anes in accordance with

that agreement, it follows that no pre-judgmengrest could have accrued.

19. Nor did the defendants’ failure to cross-appealv@dheir argument that
the settlement agreement was the controlling soofrtigeir obligation to pay. “An
appellee may raise any defense on appeal in suppdine order being appealed
without raising it on a cross-appeal as long asdisiense does not have a view
towards enlarging appellee’s rights or lesseningeant's rights under the
decree.®® The Superior Court determined that (i) interestraed from the date of
effective revocationi.e., when the car was returned, and (ii) under theéesetnt

agreement, interest would accrue from the datedhevas returned to Hertrich. A

13 Red Clay Educ. Ass'n v. Board of Educ. of Red Claysol. School Dist1992 WL 14965, at

*6 (Del. Ch. Jan. 16, 1992)jnited States v. American Ry. Exp. 65 U.S. 425, 435 (1924)
(“[It is] settled that the appellee may, withoukiteg a cross-appeal, urge in support of a decree
any matter appearing in the record, although hguraent may involve an attack upon the
reasoning of the lower court or an insistence upatter overlooked or ignored by it.”)

10



determination that the settlement agreement cantnauld neither enlarge nor
lessen the rights of either party under the Sup&aurt’'s order.

20. The settlement agreement specifically provides ttat_amourines will
convey to the defendants clear title to the camexchange for the settlement
monies. Therefore, when the Lamourines returnedctr to Hertrich, they were
not “revoking” their purchase under the UCC. Rathiey were providing the
defendants with the consideration the parties hadyamned for under the
settlement agreement.

21. Finally, we address the attorneys’ fees issue. Theerior Court
ordered the Lamourines’ counsel to reduce theiuestfor attorneys’ fees by
eliminating any time spent litigating the pre-judgm interest motion, because that
effort did not result in any recovery. On appéhé Lamourines argue that they
are entitled to an increase in attorneys’ feesushwe determine that they are
entitled to recover pre-judgment interest. Because conclude (as did the
Superior Court) that the Lamourines are not ewtile recover pre-judgment
interest, it follows that they are not entitledaioincrease in attorneys’ fees.

NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Superior
Court isAFFIRMED.

BY THE COURT:

/sl Jack B. Jacobs
Justice
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